
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   04/26/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION FOR ORDER AUTHORIZING DEPOSITION OF PRISONER 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Defendant Seterus moves under Code of Civil Procedure §§ 1995 and 1996 for an order for 
examination by deposition of defendant Qassem.  The motion is unopposed, and it is granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
As the Court has previously stated, its intention is to ascertain and decide any merits issues that 
are amenable to decision before commencing actual trial, though only if that can properly be 
done without evidentiary hearing or by non-jury hearing under Code of Civil Procedure § 597. 

mailto:dept12@contracosta.courts.ca.gov
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Having reviewed both sides’ trial briefs and supporting documentation, the Court wants to tee up 
the following questions and topics for discussion. 
 

The Probate Proceedings 
 

 The briefs mention that both sides have filed some form of motions in the probate case, 
though they are not very clear as to the substance of what either side is requesting there 
– nor do they state when any such matters are set for hearing. 
 

 At least one of the pending matters, however, would clearly affect this lawsuit, in that 
defendant is apparently seeking to remove plaintiffs as trustees of the Trust.  That would 
presumably deprive plaintiffs of any possible claim to standing to pursue this lawsuit, 
wouldn’t it?  Should this Department stand down in this case until Department 14 has 
made its rulings on whatever is now pending there? 

 

 Plaintiffs argue that by agreeing in the March 1, 2017 probate stipulation that plaintiffs 
could proceed with this civil action, defendant thereby stipulated away any limitations or 
standing defenses.  But as far as the Court can see, all defendant stipulated to was that 
the Trust could withhold money for pursuit of this action.  He certainly did not stipulate 
that this action is meritorious, either in general or with respect to any particular issues in 
it (such as standing or limitations).  By what logic can plaintiffs transmute that very 
limited stipulation into a concession that any part of this lawsuit is valid? 
 

 Plaintiffs’ briefs speak extensively of their various claims that defendant has looted Trust 
assets, or refused to provide a proper accounting of the Trust, or various other asserted 
forms of wrongdoing specific to the conduct of the Trust.  Weren’t all of those claims, 
whatever they were, addressed in the probate action, as it was resolved by the March 1, 
2017 stipulation?  The Court cannot see that any such issues survive to be litigated in 
this action.  Rather, the tenor of the stipulation appears to be that the two loans are to be 
litigated in this action like any other loans, as if the probate case had not occurred – but 
that all probate-specific claims stand resolved.  Accordingly, the Court cannot see that 
there is any substance to this civil action other than simply claims by the Trust for 
collection of the two loans, period.  Is there any basis for litigating anything else in 
this action? 

 
Standing and the First Loan 

 

 The Court understands defendant’s critiques of plaintiffs’ contentions as to who owns the 
“First Loan” (i.e., the Promissory Note dated 11/9/05 in the amount of $1,220,000).  What 
the Court has not gathered is what defendant’s own contentions are about the status of 
that Note.  What is defendant’s contention about who, if anyone, has standing now to 
seek to enforce the Note (assuming there is any unpaid balance on it)? 
 

 Have there been any attempts to collect the Note, other than by the present plaintiffs? 
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 Is it defendant’s contention that any remaining balance on the Note has simply become 
uncollectible through the passage of the statute of limitations? 

 

 Defendant has teed up the issue of who has authority to enforce the Note as an 
affirmative defense of standing.  It strikes the Court, however, that this is an element of 
plaintiffs’ case in chief – that is, to sue on the Note, plaintiffs must establish that the Trust 
is the owner of the Note or otherwise has standing to sue on it. 

 Don’t plaintiffs have the burden of proving their ownership or standing? 

 Can that be established by uncontested facts and documents, or does it require 
resolution of disputed facts? 

 If the latter, would those facts be determined by the Court or by a jury? 
 

 The Court wants a better understanding of how, exactly, plaintiffs purport to trace the 
chain of ownership to the First Loan Note from the original obligee into the hands of 
the Trust. 

 The Note itself is payable to “RURIK PENSION PLAN LTD.”  As Judge 
Fenstermacher’s summary judgment ruling recognizes, that appears to be a 
specific legal entity.  Neither party has shed much light on exactly what that entity 
is or how it relates to the present parties. 

 Is RURIK PENSION PLAN LTD. itself a captive entity, wholly owned by the Trust?  
Or is it, as it appears, an independent financial institution providing services to 
various investors or depositors? 

 Is RURIK PENSION PLAN LTD. the same as “Rurik Trust Company”? 

 Has there been any transfer of the Note from RURIK PENSION PLAN LTD. to any 
other person or entity?  If so, to whom, and when and how did that transfer occur? 

 Plaintiffs’ petition to the probate court sought to identify “Rurik Pension Plan” as a 
Trust asset.  What does that phrase refer to? 

 And what is the Court to make of the notation on plaintiffs’ own probate petition 
papers that the “Rurik Pension Plan” is “closed”? 

 The probate court’s resulting order does not state that “Rurik Pension Plan” is a 
trust asset.  It states instead that an unidentified “account held at the Rurik Trust 
Company” is a Trust asset.  What is this “account”?  Does this “account” have a 
name or a number?  Who is its formal account holder? 

 Do the assets held in this “account” include this Note?  If so, how did the Note 
come to be held in the “account”? 

 Assuming that the Note is still held by some independent Rurik entity in an 
account owned by the Trust, who has the legal authority to sue on the Note – the 
Trust as beneficiary of the account, or the Rurik entity as the formal holder of the 
Note, or both? 
 

 If the Note is formally held by some independent Rurik entity as a fiduciary for the Trust, 
and if only that Rurik entity would have formal standing to enforce the Note, has the 
Trust taken any steps to cause that Rurik fiduciary entity to proceed to collect the Note?  
If not, why not? 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   04/26/19 

 
 
 

- 4 - 

 If the present holder of the Note is a captive entity owned and controlled by the Trust, 
why has the Trust not taken steps to cause that entity to sue on the Note in its own name, 
thus avoiding the present debate over standing? 

 

 Everyone agrees that the source of the funds for the First Loan was some source 
associated with Alfred (apparently some St. Mark’s entity), though the parties are a little 
indefinite in identifying the source exactly.  The Court, however, has difficulty seeing how 
the precise source of the funds matters to the collection of the Note; what counts is to 
whom the Note was made payable.  If X wants to loan money to Y in consideration of a 
promissory note payable to Z, the parties can do that; and it remains the case that it 
would be Z (not X, and not the owner or beneficiary of X) who is the obligee entitled to 
enforce the note.  Here, regardless of whether “X” was Alfred, St. Mark’s, the Trust, or 
anyone else, it apparently remains the case that “Z” is RURIK PENSION PLAN LTD.  
Unless plaintiffs can show either that (a) that entity is identical with the Trust, or (b) that 
entity transferred the Note to the Trust, it would appear to remain true that only that 
entity – not the Trust – has standing to sue on the Note. 
 

 Plaintiffs argue a third-party-beneficiary theory.  Is there any evidence that defendant’s 
obligation to repay one Alfred-affiliated entity (RURIK PENSION PLAN LTD.?) was 
intended for the benefit of a different Alfred-affiliated entity (the Trust)?  If that was the 
intention, why wasn’t the Note simply made payable to the Trust?  Or, failing that, why 
wasn’t the Note formally transferred to the Trust? 
 

 And further, isn’t a common-law third-party-beneficiary theory inconsistent with the rather 
formal and detailed requirements of the UCC concerning who does and who doesn’t 
have standing to enforce a negotiable instrument?  There would seem to be a serious 
risk of multiple and inconsistent demands for payment if some entity, never mentioned in 
the original Note, could waltz in and demand payment on the basis of a fuzzy theory 
such as third-party-beneficiary. 
 

The Substance of the First Loan Claim 
 

 The Court gathers that the parties’ disagreement as to whether there is or is not an 
outstanding balance on the First Loan is captured by (on plaintiffs’ side) the Holly 
Armstrong Declaration (Nelson Tab E); and (on defendant’s side) defendant’s response 
to Interrogatory 52 (Nelson Tab D).  Is that the correct statement of each side’s position? 
 

 If not, where else can the Court find such contentions? 
 

 What is Nelson Tab F?  How does it compare with the Armstrong accounting? 
 

 What are the precise differences of fact between the Armstrong accounting and the 
defendant’s accounting?  Are those differences going to be decided on a documentary 
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record, or will they require contested witness testimony about who did what or who 
said what? 

 
The Second Loan 

 

 Defendant has admitted that he obtained a second loan from the Decedent in the 
amount of $410,000.  Does that loan have any documentary existence, such as a 
written note? 
 

 Who is the obligee on the Second Loan?  Was it simply Alfred? 
 

 If so, isn’t the receivable from defendant to Alfred an asset of the Trust, pursuant to 
Alfred’s several blanket assignments of his assets to the Trust? 

 

 What are the precise differences of fact between the parties as to what payments if any 
have been made on the Second Loan, and what its current balance is?  Are those 
differences going to be decided on a documentary record, or will they require contested 
witness testimony about who did what or who said what? 

 
The Alleged Additional Loans 

 

 Aren’t the asserted twelve additional loans, referred to in plaintiffs’ trial brief at 6-7, 
excluded from this case by operation of Judge Fenstermacher’s denial of plaintiffs’ 
motion for leave to amend their pleadings to allege them? 
 

 Are these asserted additional loans of any consequence to decision of this action in light 
of that denial? 

 

 It appears that defendant acknowledged the existence of these additional loans in 
deposition.  What is defendant’s contention as to the status and continued existence of 
these additional loans? 
 

 Plaintiffs’ brief does a bit of chest-thumping to the effect that defendant is somehow 
pleading his way into assertion of these additional loans.  How is that?  The Court cannot 
follow the logic of the assertion. 

 
The Statute of Limitations on the First Loan 

 

 Plaintiffs argue that although the six-year statute of limitations on the First Loan would 

otherwise have run in November 2016, the statute period was revived under Code of 

Civil Procedure § 360 by a February 1, 2016 e-mail from defendant (Nelson Tab II).  

The Court sees that in that e-mail defendant acknowledged owing the Trust “about 

$346,000”.  But it doesn’t see any acknowledgment that the source of that debt had 

anything in particular to do with the First Loan Promissory Note.  How does it constitute 
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an acknowledgment of this particular Note?  (Especially given that this Note was not 

payable to the Trust as such.) 

 

 If it was an acknowledgment of a general debt to the Trust, wasn’t that something to be 

pursued in the probate action, not this case? 

 

 On the other hand, defendant argues that the e-mail doesn’t count as an 

acknowledgment under § 360 because he didn’t sign it.  It is sent, however, from his 

e-mail address, and he apparently admits sending it.  Why doesn’t that constitute an 

electronic form of signature for purposes of § 360 (see Code of Civil Procedure 

§ 1633.7(d))?  Is there any law suggesting that a signature must be by wet ink? 

 

 Plaintiffs argue that under § 360, the statute of limitations was restarted on this Note 

when defendant made a partial payment in February 2011.  But this action was filed just 

barely more than six years after that payment, was it not?  So assuming that the 

payment restarted the clock, isn’t the action nevertheless time-barred? 

 

 Plaintiffs argue that the statute was tolled by their bringing this claim in the forum of the 

probate action. 

 How exactly did plaintiffs assert the Note-collection claim, as such, in the 

probate case? 

 Assuming that their probate claim should be read as asserting a claim to collect on 

the First Loan, however, shouldn’t the Court take the 3/1/17 stipulation as, in effect, 

an agreement to transfer litigation of the Note collection claim from one docket 

number to another, satisfying the requirements of tolling? 

 

 Plaintiffs rather vaguely argue that defendant’s asserted other forms of fiduciary breach 

somehow affect the statute of limitations on collection of a negotiable instrument.  But 

weren’t all of those theories litigated in the probate action, and resolved by the stipulated 

termination of it in March 2017? 

 

The Statute of Limitations on the Second Loan 
 

 Plaintiffs apparently cannot adduce any written note or other documentation as to the 

Second Loan.  For limitations purposes, then, isn’t this simply an oral-contract claim, 

subject to a two-year limitations period? 

 

 Plaintiffs say they didn’t learn of the Second Loan until sometime in 2015 or 2016.  

But on the logic of oral contract, didn’t the statute of limitations run on this loan back 

before Alfred died? 
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 3.  TIME:  9:00   CASE#: MSC17-00302 
CASE NAME: IBRAHIMI VS. URBAN 
HEARING ON MINOR'S COMPROMISE (SERENE) 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00302 
CASE NAME: IBRAHIMI VS. URBAN 
HEARING ON MINOR'S COMPROMISE (ISSA) 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00302 
CASE NAME: IBRAHIMI VS. URBAN 
HEARING ON MINOR'S COMPROMISE (IMRAN) 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00302 
CASE NAME: IBRAHIMI VS. URBAN 
HEARING ON MINOR'S COMPROMISE (ILYAS) 
* TENTATIVE RULING: * 
 
This settlement was reached by the guardian ad litem while Ilyas was still a minor.  In the 
meantime, he has reached adulthood.  Absent objection from him, the Court assumes he 
approves of the settlement, and the settlement may proceed.  At this point, however, there is no 
need for payment into a blocked account. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00580 
CASE NAME: ROE VS MT DIABLO USD 
HEARING ON MOTION TO BIFURCATE CLAIMS FOR LIABILITY & DAMAGES 
FILED BY MT. DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s motion to bifurcate trial is denied. 
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 8.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY USD 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY DARLENE HALE 
* TENTATIVE RULING: * 
 
This discovery dispute is referred to the Discovery Facilitator program.  ADR Services is 
requested to designate a Facilitator other than Mr. Stromberg. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01772 
CASE NAME: WILLIAMS VS. PRIME RIVERSHORE 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY PRIME RIVERSHORE, LLC 
* TENTATIVE RULING: * 
 
Defendant Prime/Rivershore, LLC’s motion to strike punitive damages is granted without leave 

to amend.  As with the demurrer to the IIED cause of action (Line 10), if plaintiff contests the 

tentative ruling to seek leave to amend, he should come to the hearing prepared to specify what 

he intends to add and how it will be sufficient. 

Substantively, as with the IIED tort, the Court cannot see that plaintiff is alleging anything 

sufficient here to rise to the level of outrageousness that would be required to state a viable 

claim for punitive damages. 

As an additional point, defendant argues that Plaintiff cannot get punitive damages because 

Defendant is a corporate entity and the allegations are insufficient as to it.  “When the defendant 

is a corporation, ‘[a]n award of punitive damages against a corporation … must rest on the 

malice of the corporation's employees. [¶] But the law does not impute every employee's 

malice to the corporation.’  [Citation.]  Instead, the oppression, fraud, or malice must be 

perpetrated, authorized, or knowingly ratified by an officer, director, or managing agent of the 

corporation. (Civ. Code, § 3294, subd. (b).)”  (Wilson v. Southern California Edison Co. (2015) 

234 Cal.App.4th 123, 164.) Wilson goes on to explain that “‘“[M]anaging agent” … include[s] 

only those corporate employees who exercise substantial independent authority and judgment 

in their corporate decisionmaking so that their decisions ultimately determine corporate policy.’  

[Citation.]”  (Ibid.)  Here, Plaintiff has not alleged facts showing the failure to make timely repairs 

was perpetrated, authorized, or knowingly ratified by an officer, director, or managing agent of 

the Defendant. 
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10.  TIME:  9:00   CASE#: MSC18-01772 
CASE NAME: WILLIAMS VS. PRIME RIVERSHORE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PRIME RIVERSHORE, LLC 
* TENTATIVE RULING: * 
 
Defendant Prime/Rivershore, LLC’s demurrer is sustained without leave to amend as to the 

fifth cause of action; sustained with leave to amend as to the second, third and fourth 

causes of action; and otherwise overruled.  Plaintiff may file and serve an amended 

complaint by May 17, 2019.  In the event that plaintiff declines to amend, defendant’s answer to 

the remaining portions of the complaint will be due two weeks after the expiration of the time 

to amend. 

Plaintiff John Williams has sued defendant for habitability defects in a property that plaintiff 

rented from defendant.  (Although the complaint does not specify, the Court has the impression 

that plaintiff has since moved elsewhere.)  Plaintiff sues for (1) breach of the warranty of 

habitability, (2) negligence, (3) statutory violations, (4) nuisance, (5) intentional infliction of 

emotional distress and (6) breach of contract. 

Plaintiff alleges that there were a number of defective conditions on the property, including: mold 

and mildew; only two working burners on the stove; the refrigerator did not work properly; there 

was a hole in the closet wall; exposed pipes in the toilet area of the bathroom; carpet is 

deteriorated and needs to be replaced; bedroom door needs to be replaced; kitchen storage 

area under sink contains dry rot; cracks the ceiling and walls in several rooms; the fan in the 

dining room does not work; the front door needs a new door knob; and the security at the 

premises is inadequate.  (Comp. ¶9.)  Plaintiff alleges that these defects existed from 

September 4, 2014 to August 10, 2018 and that Plaintiff notified Defendant about these defects 

during the same time period.  (Comp. ¶¶9, 10.) 

Defendant demurs to causes of action 3, 5 and 6 for the failure to state a cause of action and to 

each cause of action in the complaint for uncertainty.  

Third Cause of Action for Violation of Statute 

In the third cause of action for violation of statute, Plaintiff alleges violations of Civil Code 

§§ 1941, 1941.1 and 1941.2(a)(2) and Health and Safety Code §§ 17920.3(a)(11) and (c). 

Defendant argues that none of these statutes provides a private right of action.  

In opposition, Plaintiff states that he meant to allege a violation of section 1941.1(a)(2) and 

not 1941.2(a)(2). Plaintiff asks for leave to amend to correct this error.  Plaintiff does not, 

however, explain the statutory or common law basis for this cause of action, even with the 

proposed correction. 
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A statutory cause of action for violation of the standards stated in § 1941.1 does exist under 

Civil Code § 1942.4(b)(1).  Such a cause of action, however, requires a number of additional 

elements (specified in § 1942.4(a)) that plaintiff does not allege here. 

Otherwise, the substantive standards of habitability stated in § 1941.1 may be relevant to a 

cause of action for breach of the warranty of habitability, such as plaintiff’s first cause of action 

here.  Unless plaintiff can allege the additional elements for a statutory claim under § 1942.4, 

however, these statutes provide no separate statute-based cause of action. 

Leave to amend is allowed in case plaintiff believes he can make the additional allegations 

required for a statutory claim.  If he cannot, however, he would be prudent to rest only on his 

nonstatutory claims. 

Fifth Cause of Action (Intentional Infliction of Emotional Distress) 

A claim for intentional infliction of emotional distress requires allegations showing “(1) extreme 

and outrageous conduct by the defendant with the intention of causing, or reckless disregard of 

the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct.”  (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050 [internal 

citations and quotations omitted].) 

Defendant demurs to this cause of action because the facts do not show extreme or outrageous 

conduct by defendant.  The Court agrees.  There may be room for debate in the future as to 

whether some (or maybe even all) of the defects alleged in ¶9 of the complaint are really serious 

enough even to amount to a breach of the warranty of habitability, rather than merely amounting 

to breaches of contractual obligation.  To rise to the level of an IIED tort, however, they would 

have to be greatly more serious and outrageous than anything alleged here. 

The Court denies leave to amend because, unless plaintiff has much more serious facts to 

allege (which, presumably, he would have alleged already if he had), the Court cannot see any 

prospect that plaintiff will be able to escalate matters to the level required for this claim.  

If plaintiff contests the tentative ruling to seek leave to amend this cause of action, he should 

come to the hearing prepared to discuss in detail what he proposes to add, and why it will 

be sufficient. 

Sixth Cause of Action (Breach of Contract) 

Defendant demurs to the breach of contract claim because the contract is not attached or the 

essential terms alleged.  The complaint alleges that Plaintiff entered into a written agreement 

with Defendant where Plaintiff rented 1035 Deltaview Lane in Bay Point at a monthly rent of 

$951.  (Comp. ¶6.)  The complaint also alleges that the written agreement has been lost, but 
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that it contained an attorney fees clause.  (Comp. ¶6.)  Thus, the essential terms of the contract 

have been alleged. 

Defendant also argues that the complaint does not allege what clause in the contract was 

breached.  Given that plaintiff reasonably and plausibly alleges that he no longer has a copy of 

the actual contract available, however, such specification may better be left to discovery.  

Further, while the Court doesn’t suppose that there are necessarily express contractual terms 

applicable to each and every one of the defects alleged in the complaint (number of burners? 

doorknobs? state of wear of the carpet? etc.), it is certainly the case that a requirement of 

habitability is implied into the contractual relationship.  Arguably that logic makes the contract 

cause of action duplicative of the warranty of habitability cause of action, but the Court sees no 

harm at this stage of allowing plaintiff to pursue both of these related theories in parallel. 

Uncertainty 

Defendant’s attack on various causes of action for uncertainty, insofar as they exceed the 

grounds already discussed above, is itself a bit on the uncertain side.  Insofar as it raises such 

details as the specific dates when plaintiff notified defendant of the various defective conditions, 

such details are better handled in discovery. 

As to the negligence and nuisance causes of action, however, the pleaded claims do not assert 

any particular forms of injury or damages over and above what would be due on contract- or 

warranty-based theories.  Unless plaintiff has some other and different form of harm to allege, 

these causes of action are superfluous.  (After all, if plaintiff has a claim for damages for 

nonhabitability, he adds nothing to his case by taking on an additional requirement of proving 

negligence in not correcting them.)  Plaintiff is granted leave to amend these causes of action if 

he sees fit. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01999 
CASE NAME: ZENDEJAS VS. STERN 
HEARING ON MOTION TO DISMISS DEFENDANT JEFFREY STERN, M.D. 
FILED BY JEFFREY L. STERN MD 
* TENTATIVE RULING: * 
 
Defendant Stern’s motion to dismiss is denied.  Stern is correct that plaintiff (who until recently 
was in pro per) missed the deadline for filing a first amended complaint after the Court sustained 
Stern’s demurrer.  More recently, however, an attorney substituted in as counsel for plaintiff, and 
a first amended complaint was filed on April 19.  In its discretion the Court prefers to overlook 
the untimeliness of this amendment, and to allow the case to proceed in ordinary course now 
that plaintiff has an attorney.  Stern must answer or otherwise respond to the first amended 
complaint within 30 days. 
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12.  TIME:  9:00   CASE#: MSC18-01999 
CASE NAME: ZENDEJAS VS. STERN 
HEARING ON JOINDER IN MOTION TO DISMISS 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 
Defendants County, Rodelo, and Radu-Radulescu have filed a joinder in defendant Stern’s 
motion to dismiss (Line 11).  The motion is denied for the reasons stated in Line 11.  (The Court 
also notes that these defendants, unlike Stern, did not serve notices of the Court’s rulings on 
their demurrers, and thus did not trigger the deadline for amending.)  Defendants who were 
served with the original complaint must answer or otherwise respond to the first amended 
complaint within 30 days. 
 

  

13.  TIME:  9:00   CASE#: MSC18-02250 
CASE NAME: YOO VS. PARIKH 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY AMANDA MARIE PARIKH 
* TENTATIVE RULING: * 
 
This motion is taken off calendar because a notice of settlement of the entire case has 
been filed. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00039 
CASE NAME: KELLY VS. WYRSCH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY VICTOR H. WYRSCH 
* TENTATIVE RULING: * 
 
Defendant demurs to the fraud cause of action in the complaint.  The demurrer is sustained 
with leave to amend. 
 
The only representation alleged in the cause of action is that the premises were suitable for 
human habitation.  Leaving aside whether that is too vague to support a fraud tort, the 
representation is alleged to have been made and relied on in 2006, and not by this defendant.  
The remainder of the complaint makes it clear that plaintiffs were much more conversant than 
this defendant with the alleged defects in the premises. 
 
Plaintiffs propose to amend to assert what amounts to a promissory fraud claim based on 
defendant’s recent alleged assurances of repairs.  That’s more a wholly new claim than an 
amendment of the old one, but the Court will allow it to be asserted.  The Court points out that 
the requirement of meet-and-confer for any subsequent demurrer requires actual conversation 
(in person or by phone), not just letters. 
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Plaintiffs are given to May 10 to file a first amended complaint, amending only as to a 
promissory fraud cause of action.  In the event that plaintiffs decline to amend, 
defendant’s answer to the remainder of the original complaint will be due two weeks after 
the amendment deadline. 
 

  

15.  TIME:  9:00   CASE#: MSN18-2610 
CASE NAME: GANNON VS. ARGABRIGHT 
HEARING ON MOTION TO VACATE PETITIONERS’ DISMISSAL WITHOUT PREJUDICE 
FILED BY BETTY L. ARGABRIGHT 
* TENTATIVE RULING: * 
 
Respondents’ motion to vacate the voluntary dismissal filed in this case is granted.  The Court 
vacates the dismissal filed on February 8, 2019.  Instead, respondents may proffer an Order 
After Hearing adopting the tentative ruling issued on February 7. 
 
Petitioners filed this action seeking to compel arbitration, with a hearing date of February 8, 
2019, at 9:00 a.m.  On the preceding afternoon the Court posted its tentative ruling denying 
the petition to compel on multiple grounds (including the res judicata effect of a prior 
unsuccessful petition). 
 
Petitioners did not contest the tentative ruling.  Instead, they filed a voluntary dismissal of the 
action without prejudice, which was stamped filed as of 8:17 a.m. on the morning of the 8th, 
prior to the 9:00 hearing time. 
 
Respondents correctly point out that the Court’s issuance of its tentative ruling must be deemed 
to cut off petitioners’ right to voluntarily dismiss.  M&R Properties v. Thomson (1992) 11 
Cal.App.4th 899; Groth Bros. Oldsmobile v. Gallagher (2002) 97 Cal.App.4th 60. 
 
Petitioners’ opposition to this motion does not contest this principle.  They say that the motion is 
pointless because they concede that the Court retains jurisdiction to award costs and attorney 
fees against them.  It is not quite as clear as petitioners pretend, however, that that concession 
necessarily moots the need for the present motion. 
 
Even if it does, however, the point is distinctly double-edged:  If respondents’ motion were 
pointless, so would be petitioners’ opposition to it.  In any event, whether pointless or 
consequential, the motion is meritorious, and the Court does not see any offer by petitioners to 
stipulate to it.  To be perfectly blunt, while the Court is not sure what petitioners are up to, their 
opposition certainly suggests that they may be up to something – and respondents are entitled 
to put a stop to it by restoring the Court’s February 7 uncontested tentative. 
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16.  TIME:  9:00   CASE#: MSN19-0442 
CASE NAME: TIMOTHY FARLEY VS. CONTRA COSTA 
HEARING ON PETITION FOR RELIEF FROM CLAIMS PRESENTATION (GOV. CODE 946.6) 
FILED BY TIMOTHY FARLEY 
* TENTATIVE RULING: * 
 
The Petition for Relief from Claims Presentation Requirement is denied, without prejudice to 
petitioner’s right to file a lawsuit alleging timely claim presentation.  In that lawsuit, petitioner 
may litigate the issues of substantial compliance, claim as presented, date of accrual, and other 
relevant issues.  (See Ngo v. County of L.A. (1989) 207 Cal.App.3d 946, 950-51.)   
 

Facts 
 
On March 26, 2018 a journalist made a California Public Records Act to the Contra Costa 
Community College District for records regarding one of the District’s trustees, Timothy Farley.  
The reason for the request was apparently that the reporter believed a harassment complaint 
had been made against Farley concerning an incident that had occurred several years earlier. 

 
On April 2, 2018 the District disclosed some documents.  The documents included a Preliminary 
Investigation Summary that the District had not intended to disclose.  On April 6, 2018 the 
Chancellor of the District informed Farley of this mistaken release of information.  

 
On September 21, 2018 the law office of Michael Cardoza, attorneys retained by Farley, 
sent a demand letter to the District outlining the facts, the alleged reasons for liability, and a 
settlement demand. 

 
On September 28, 2018, mistakenly believing that the District was not a separate entity but 
in reality part of Contra Costa County, Cardoza presented a formal government claim to 
the County. 

 
On October 4, 2018 the District acknowledged receipt of the Demand letter and attached a claim 
form.  In response, Cardoza’s office forwarded a copy of the claim they had presented to the 
County.  The District then advised Cardoza’s office that it was an entity separate from the 
County.  On October 5, 2018, Cardoza’s office then presented a claim directly to the District. 

 
On November 7, 2018 the District’s representative returned the October 5, 2018 claim in part, 
stating it was untimely as to any events that occurred before April 5, 2018, six months earlier.  
As to any events that occurred on or after April 5, 2018, it denied the claim.  (Ex. F to 
Tuck Decl.) 

 
Seeking to present a timely claim as to all events, whether after April 5, 2018 or before, Farley 
sought late claim relief on November 19, 2018.  The District denied his application for that relief.  
(Ex. H to Tuck Decl.)   

 
On behalf of Farley, Cardoza then filed the instant petition under Government Code section 
946.6.  In support of the petition Cardoza filed a declaration by his then-employee, attorney 
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Jacqueline Murphy, setting forth the facts stated above and asserting that Cardoza’s office 
had originally presented a claim to the County on September 28, 2018 rather than to the 
District due to excusable neglect, without further elaboration as to why and how the mistake had 
been made. 

 
Discussion 

 
No suit may be brought against a public entity on a claim for money or damages unless the 
plaintiff first presents a government claim within six months after accrual of the cause of action.  
(Gov’t Code §§ 911.2(a), 945.4.)  The claim must include specified information regarding the 
claimant, the accident, and the damages.  (See Gov’t Code § 910.) 
 
The claim need not be perfect.  It is enough if it substantially complies with all the statutory 
requirements.  (Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 1228, 1234.)  
Even if the claim does not substantially comply with all the statutory requirements, it may still 
constitute a “claim as presented.”  If it constitutes a claim as presented, the entity must give 
written notice of its insufficiency, “stating with particularity the defects or omissions”, or it will be 
barred from raising such defects.  (Gov’t Code §§ 910.8, 911.) 
 
A plaintiff who fails to present a timely claim may present an application to the entity for late 
claim relief and, if such relief is denied, may petition the court for relief from the claim 
presentation requirement entirely.  (Gov’t Code §§ 911.4, 946.6.)  A motion for relief under 
§ 946.6 from the claim presentation requirement shall be granted if it is timely filed and if the 
petitioner shows that the failure to present the claim was through mistake, inadvertence, 
surprise or excusable neglect, unless the public entity establishes that it would be prejudiced.  
(Gov’t Code § 946.6(c)(1).)  The mistake must be one that a reasonably prudent person under 
the same or similar circumstances might have made.  (Ebersol v. Cowan (1983) 35 Cal.3d 427, 
435; Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270, 276.)  
 
Farley argues that the petition should be granted because his failure to present a government 
claim to the District within six months after the information was allegedly improperly disclosed 
was due to excusable neglect.  He further argues that his demand letter to the District dated 
September 21, 2018 substantially complied with the claims presentation requirements or that it 
constituted a claim as presented. 
 

Excusable Neglect 
 

The court finds that the neglect here was inexcusable.  (See Dep't of Water & Power v. Superior 
Court (2000) 82 Cal.App.4th 1288; Shank v. County of Los Angeles (1983) 139 Cal.App.3d 152, 
156-57; Jackson v. Board of Education (1967) 250 Cal.App.2d 856, 859-60.)  Farley’s papers do 
not establish why a reasonably prudent person in his situation would have been unable to 
discover that the District is a separate entity from the County. 
 
Farley relies on Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270.  
However, the court finds the facts of that case to be distinguishable.  Farley was a trustee of the 
District.  He is charged with knowing that the District was a separate public entity and had its 
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own claim form.  Indeed, Farley apparently voted on a District policy amendment in 2015 that 
states where a claim against the District should be presented.  (See Opp. at 7:6-16 and Ex. J to 
Tuck Decl.)  A reasonably prudent attorney whose client had a relationship with the public entity 
such as exists here would asked if his client had information about where and to whom a claim 
should be presented. 

 
Substantial Compliance, Claims as Presented, and Date of Accrual 

 
While the cases are not uniform, the District cites authority that these issues are not properly 
the subject of a § 946.6 petition, but rather are responses to a public entity’s denial of a 
plaintiff’s assertion in a lawsuit that a claim was timely presented.  (See Toscano v. County of 
Los Angeles (1979) 92 Cal.App.3d 775, 783 (“An argument that one filed a timely claim is 
inconsistent with a petition for relief under section 946.6, since such petition necessarily follows 
the denial of an application for leave to file a late claim.”  Id. at 783 (emphasis added); 
Ngo, supra, 207 Cal.App.3d at 951 (“It seems clear to us from the language of the statute 
and the language in Toscano that the court in a proceeding under section 946.6 lacks the 
power to determine questions that should properly be left to a jury [such as whether the 
statute of limitations has run]”); cf. Santee v. Santa Clara County Office of Education (1990) 
220 Cal.App.3d 702, 711 (“We think the rule stated in [Toscano and cases following it] is 
too broad”).) 
 
The Court also notes that the Murphy Declaration does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

17.  TIME: 10:00   CASE#: MSC17-00790 
CASE NAME: WALKER VS. G.C. BLOCK 
JURY TRIAL - LONG CAUSE / 14 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00.  Among other topics, we will be discussing prospects for further 
ADR, such as a judicial settlement conference. 
 

  

18.  TIME: 10:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
JURY TRIAL - SHORT CAUSE/ 10 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date was vacated at an ex parte appearance on April 24. 
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19.  TIME: 9:01   CASE#: MSC19-00360 
CASE NAME: IRAJ BARABI VS. NASSER BARABI 
SPECIAL SET HEARING ON: APPOINTMENT OF RECEIVER 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 

 

 


